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TAXES 
 
Ways and Means Moves Another Set of 
Permanent Tax Extenders  
 
Key Points:  

 House Ways and Means Committee favorably 
reports five more permanent tax extender bills 
despite White House veto threat 

 
The House Ways and Means Committee 
favorably reported five permanent tax 
extenders that are set to expire at the end of 
2015 despite the opposition of Committee 
Democrats. The legislation considered would 
permanently: renew bonus depreciation and 
enhance the related AMT election; provide a 
deduction to teachers who purchase school 
supplies out of pocket; allow special 
depreciation rules for restaurants; address the 
Subpart F active financing exception; and 
address the look-through treatment for 
controlled foreign corporations. The 
Committee also passed two bills that amend 

the Affordable Care Act (ACA): allowing 
health savings and flexible spending accounts 
to be used for purchasing over-the-counter 
medication; and expanding the religious-liberty 
exemption to the individual mandate. Although 
Democrats agreed with the policy of some of 
the extenders, they opposed the bills because 
they did not include offsets. The total cost of 
the approved bills would add about $410 billion 
to the federal debt, with approximately $280 
billion of the total attributed to the bonus 
depreciation provision.  
 
The full House has passed six extenders so far, 
however the Senate has yet to take up the bills 

This Week in Congress 

 House – The House passed the “Lawsuit Abuse Reduction Act of 2015” (H.R. 758); 
the “Defund Planned Parenthood Act” (H.R. 3134); and the “Born-Alive Abortion 
Survivors Protection Act” (H.R. 3504).  

 Senate – The Senate did not agree to motions to invoke cloture on H.J.Res.61, to 
disapprove of the Iran nuclear agreement and amendments to the resolution. The Senate 
began consideration of “Pain-Capable Unborn Child Protection Act” (H.R. 36). 

 
Next Week in Congress 

 House – The House will reconvene on September 24.    

 Senate – The Senate will resume consideration of the motion to proceed to the “Pain-
Capable Unborn Child Protection Act” (H.R. 36). 
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on the floor. The Senate Finance Committee 
approved a number of extenders prior to the 
August recess, but the timing of when the full 
Senate will consider tax extenders remains 
unknown. The White House has opposed the 
permanent tax extenders because they do not 
include offsets. 
 
In all likelihood, the tax extenders issue will be 
addressed this fall.  House Ways and Means 
Committee Chairman Paul Ryan (R-WI) has 
suggested pairing tax extenders with an 
international tax reform package later this fall.  
If that does not move forward, Congress 
appears likely to fall back to a tax extender 
package that might include some permanent 
measures to see if that option is viable. 
 
Carried Interest Loophole Conversation 
Continues  
 
Key Points: 

 President Obama renews push to close carried 
interest loophole for hedge funds as some 
Republican presidential candidates propose 
doing the same 
 

President Barack Obama reiterated his support 
for ending the carried interest tax break for 
hedge fund and private equity managers, as well 
as real estate investors, this week as a number 
of Republican presidential candidates called for 
changing the tax treatment as well. The carried 
interest tax treatment allows certain investment 
partners to treat the income as capital gains, 
which are taxed at a lower rate than ordinary 
income.  The issue had new life breathed into it 
when several Republican presidential 
candidates including Donald Trump and Jeb 
Bush indicated they favored changing the tax 
treatment and “closing the loophole.”  
 
A previous defender of carried interest, Senator 
Chuck Schumer (D-NY) recently changed 

positions as well, saying treating carried interest 
like ordinary income “would find a wealth of 
bipartisan support” and could be the driver of a 
budget deal this fall.  All Democrat presidential 
candidates have stated their opposition to the 
“loophole.”  
 
Democrats Ask Treasury To Target 
Earnings Stripping and Publish an Annual 
List of U.S. Inverted Companies 
 
Key Points:  

 Bicameral coalition of Congressional 
Democrats ask Treasury Department to 
publish list of U.S. companies that have 
inverted and target earnings striping with 
executive actions 

 
A coalition of seven House and Senate 
Democrats sent a letter to the Department of 
the Treasury (Treasury) asking Secretary Jacob 
Lew to publish an annual list of inverted 
companies following news that three U.S. 
companies plan to invert. The letter further 
argued that Treasury should also use its 
regulatory and executive authority to crack 
down on the “perverse incentive” of earnings 
stripping and arguing that “[y]ou also have 
broad authority under Section 385 of the 
Internal Revenue Code to curb the practice of 
earnings stripping.” While acknowledging that 

Upcoming Dates 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
October 1: FY 2016 begins 
October 29: Highway Trust Fund 
patch and MAP-21 extension expires 
November/December: CBO’s 
estimate of when the debt limit will 
need to be raised 
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Congress has the authority to take legislative 
action, and “can and should do more to 
strengthen our laws,” the Democrats suggested 
Treasury should use executive actions in order 
to protect the U.S. tax base.  
 
Bipartisan Bill To Repeal ‘Cadillac Tax’ On 
Health Plans Introduced In The Senate 
 
Key Points: 

 Bipartisan support for the bill continues to 
grow although White House says it will veto 
repeal of the tax 

 
Senators Dean Heller (R-NV) and Martin 
Heinrich (D-NM) introduced legislation to 
repeal the “Cadillac Tax” imposed on high-
priced employer-sponsored health insurance 
plans. Under the ACA, there is a 40 percent 
excise tax imposed on health insurance plans 
that cost more than $10,200 per year for 
individuals and $27,450 per year for families. 
Republicans have long opposed the tax, and a 
number of Democrats support its repeal as 
well.  
 
There are a number of bills in the House to 
repeal the tax, including a bill to from 
Representative Joe Courtney (D-CT) that has 
145 co-sponsors; however the House has yet to 
take up any repeal legislation. A major obstacle 
to repealing the tax is its cost, as the 
Congressional Budget Office projected the tax 
to raise $87 billion over the next ten years.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
FINANCIAL SERVICES 
 
House Financial Services Committee 
Holds Hearing on the Fifth Anniversary of 
the Dodd-Frank Act 

 
Key Points: 

 Several Republicans raised concerns with 
accountability and constitutionality of the 
CFPB and other aspects of the Dodd-Frank 
Act (DFA), while Ranking Member Maxine 
Waters (D-CA) emphasized the importance of 
the DFA in protecting consumers. 

 
On September 17, the House Financial Services 
Committee held a hearing entitled “The Dodd-
Frank Act Five Years Later: Are We More 
Free?”  Chairman Jeb Hensarling (R-TX) stated 
that the Dodd-Frank Act (DFA) has made the 
U.S. less prosperous and the economy less 
stable. He emphasized the importance of 
economic freedom, which he suggested is being 
eroded by the DFA. He criticized the 
Consumer Financial Protection Bureau 
(CFPB), suggesting that it places too much 
power in the hands of one person. He also 
raised concerns with the powers granted to the 
Financial Stability Oversight Council (FSOC).  
 
Ranking Member Maxine Waters (D-CA) 
stated that law suits alleging that the DFA is 
unconstitutional tend to come from “fringe 
actors” in the financial system. She emphasized 
the importance of the DFA to protecting 
consumers. 
 
A number of Republicans raised concerns 
about various aspects of the Dodd-Frank Act, 
including regulatory burdens on small 
institutions, CFPB accountability, and 
systemically important financial institution 
(SIFI) designations. Representatives Michael 
Fitzpatrick (R-PA) and Keith Rothfus (R-PA) 
raised concerns that the regulatory burdens 
imposed by the DFA are unduly burdening 
small banks and credit unions, while 
Representatives Randy Neugebauer (R-TX), 
Scott Garrett (R-NC), Bill Huizenga (R-MI), 
Ed Royce (R-CA), and Andy Barr (R-KY) 

http://www.williamsandjensen.com/
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raised concerns that the CFPB lacks 
accountability and that its structure is 
unconstitutional. Representatives Robert 
Pittenger (R-NC), Mia Love (R-UT), Roger 
Williams (R-TX) and Rothfus expressed 
opposition to the CFPB’s efforts to regulated 
auto dealers. Representative Bruce Poliquin (R-
ME) expressed opposition to designating asset 
management firms as SIFIs. He asked about 
the impact of designating asset managers as 
SIFIs. Former Ambassador to the European 
Union C. Boyden Gray expressed concern with 
the vagueness of the DFA. He stated that an 
asset manager cannot pose a systemic risk to 
the economy.  
 
House Panel Holds Hearing on U.S. 
Leadership in the Global Economy 
 
Key Points: 

 Representative Tom Emmer (R-MN) raised 
concerns with international insurance 
negotiations.  

 
On September 17, the House Financial Services 
Committee’s Monetary Policy and Trade 
Subcommittee held a hearing entitled 
“Strengthening U.S. Leadership in a Turbulent 
Global Economy.” Chairman Bill Huizenga (R-
MI) stated that the global economy is in 
turmoil, pointing to the decline in GDP growth 
in China, the decline of the MSCI Emerging 
Markets Stock Index by more than 11 percent, 
and concerns with Greece and the Euro’s 
future. He suggested that inappropriate 
government interventions have fueled many of 
these problems. He focused on three issues in 
particular: (1) the potential inclusion China’s 
renminbi in the International Monetary Fund’s 
(IMF) Special Drawing Rights (SDR) basket of 
currencies; (2) IMF participation in the bailout 
of Greece; and (3) the Trans-Pacific 
Partnership (TPP) and its role in expanding 
rules-based trade.   

 
Representative Gwen Moore (D-WI) said 
Congress could make an immediate impact on 
the prestige of U.S. global leadership by 
ratifying the IMF quota system reforms. She 
stated that China has worked to usurp the 
U.S.’s role internationally. She suggested that 
approval of the quota system should not be 
tied to other IMF reforms.   
 
Representative Tom Emmer (R-MN) raised 
concerns with international agreements on 
insurance, particularly capital standards such as 
the higher loss absorbency (HLA) standard. He 
asked if international bodies should be required 
to wait until after the U.S. establishes its own 
standards and if the U.S. standard should be 
mandated as one way to comply. Under 
Secretary of the Treasury for International 
Affairs Nathan Sheets emphasized that the 
International Association of Insurance 
Supervisors (IAIS) does not have authority or 
jurisdiction within the U.S. He stated that any 
recommendation by the IAIS would have to be 
implemented by either the Federal Reserve or 
the state insurance regulators. Emmer said the 
IMF issued a report criticizing the U.S. for the 
way state insurance commissioners are elected 
and calling for a national insurance regulatory 
body. He asked about the extent to which 
Treasury provided resources for this report and 
if the Treasury agrees with this 
recommendation. Sheets said the IMF is an 
independent body. He emphasized that the 
report is the opinion of the IMF and not of the 
Treasury Department.  
 
CFTC Commissioner Giancarlo Speaks on 
Position Limits 
 
Key Points: 

 CFTC Commissioner Giancarlo raises 
concerns about the CFTC’s proposed rule on 
speculative position limits. 
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On September 16, CFTC Commissioner J. 
Christopher Giancarlo gave a speech raising 
concerns with the CFTC’s proposed rules on 
speculative position limits. He described the 
proposed position limits as a “highly 
inadequate CFTC ruleset that, if enacted as 
proposed, will have a tremendous impact on 
the U.S. energy and agricultural sectors of our 
economy, which undoubtedly will include the 
shipping and freight industries that are so 
critical to getting energy and agricultural 
products to consumers.” 
 
He noted that the CFTC previously finalized a 
position limits rule, but it was vacated by the 
U.S. District Court for the District of Columbia 
in 2012. He contended that there is a 
“complete lack of real data supporting the need 
to enact position limits to supposedly curb 
‘excessive speculation,’ especially around oil 
and gasoline prices.” He stated that the market 
lacks liquidity, suggesting that there may 
actually be a problem of insufficient 
speculation. He noted that a potential 
alternative to the position limits rule would be 
to allow exchanges to “administer a position 
accountability regime as a way to soften the 
impact of declining liquidity outside of the spot 
period.” 
 
The CFTC’s Agricultural Advisory Committee 
will meet on September 22 to discuss 
speculative position limits.  
 
SEC Commissioner Piwowar Speaks at 
Conference on Financial Markets Quality 
 
Key Points: 

 The Georgetown Center for Financial 
Markets and Policy held a conference on 
“Financial Markets Quality.”  

 SEC Commissioner Mike Piwowar discusses 
municipal securities, August 24 market 
volatility and fiduciary standards. 

 
On September 17, the Georgetown Center for 
Financial Markets and Policy held a conference 
on “Financial Markets Quality.”  Panels 
examined topics such as disruptive innovation 
in market structure, empirical evidence on 
market quality, and market stability.   
 
Securities Exchange Commission (SEC)  
Commissioner Michael Piwowar stated the 
SEC is considering many things in the fixed 
income markets with a focus on retail 
investors.  He stated the SEC is working with 
the Municipal Securities Rulemaking Board 
(MSRB) and Financial Industry Regulatory 
Authority (FINRA) on disclosure of mark ups 
on riskless principal transactions. He stated 
they are also working on best execution 
requirements for the municipal bond 
market. He added there will be work on pre-
trade transparency as well for retail investors.  
 
Piwowar also discussed the August 24 market 
volatility, explaining that the SEC is examining 
the events, including the ETF trading that day. 
He explained that the SEC can use empirical 
data to determine whether there were 
unintended consequences from the limit up / 
limit down rules. He also observed that there 
were differences in the opening of exchanges 
that impacted trading that morning as well. 
 
When asked about the Department of Labor 
(DOL) proposal on fiduciary standards, 
Piwowar stated the proposal would be costly 
for brokers under SEC jurisdiction to comply 
with and will end up forcing them to charge 
more.  He noted concerns over investors 
receiving sub-optimal or no investment advice.   
 

http://www.williamsandjensen.com/
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During the discussion on “Market Stability in 
the Digital Age” moderator Financial Times 
reporter Gina Chon asked whether the markets 
are stable.  T. Rowe Price Vice President and 
Head of U.S. Equity Trading Andy Brooks 
stated that generally the markets are stable, but 
August 24 is the latest example of some 
challenges the markets face. He stated limit up 
limit down seems to be a good idea but the 
trading pauses at the opening and closing 
seems to be a “terrible” idea. BATS Global 
Markets President and Chief Executive Officer 
Chris Concannon stated the industry does need 
to look at the things that did not work during 
the August 24 event, especially around ETFs.  
He noted the need to look at limit up limit 
down and the auctions used during a halt.  
 
During the discussion on “Disruptive 
Innovation in Market Structure” moderator 
CNBC’s Fast Money panelist Guy Adami asked 
whether it has become easier to raise money. 
OTC Markets Group INC. President, Chief 
Executive Officer and Director R. Cromwell 
Coulson agreed that raising money has gotten 
easier following some of the JOBS Act 
rulemakings such as the ability to conduct 
general solicitation, Regulation A+ and the 
possibility of crowdfunding.  He noted ongoing 
issues with Blue Sky laws and suggested there is 
still a lot of regulatory complexity that small 
businesses face. He suggested there needs to be 
a national market for capital raising where and 
information is public.  
 
SEC Removes References to Credit Ratings 
in Money Market Fund Rule 
 
Key Points: 

 The SEC adopted amendments to remove 
references to credit ratings in the rules governing 
money market funds and the forms used to 
report information to the SEC.  

 

On September 16, the Securities Exchange 
Commission (SEC) adopted amendments to 
“remove credit rating references in the 
principal rule that governs money market funds 
and the form that money market funds use to 
report information to the Commission each 
month about their portfolio holdings.” The 
amendment eliminates the requirements that 
money market funds only invest in securities 
that have received one of the two highest 
ratings for short-term credit and replaces it 
with a requirement to only invest in a security 
that the fund determines “presents minimal 
credit risk after analyzing certain prescribed 
factors.” The amendment will be effective 30 
days from publication in the Federal Register and 
the compliance date will be October 14, 2016.  
Following the release, Commissioner Daniel 
Gallagher made a statement expressing strong 
support of the SEC satisfying the mandates laid 
out in Dodd-Frank Act (DFA) section 939A. 
He suggested section 939A is “one of the very 
few provisions of the statute that directly 
addresses a cause of the financial crisis.”   
 
Upcoming Hearings and Events 
 
September 22 
CFTC Agriculture Advisory Committee: 
The Commodity Futures Trading 
Commission’s (CFTC or Commission) 
Agricultural Advisory Committee (AAC) will 
hold a public meeting that will focus on, among 
other issues, topics related to speculative 
position limits for agricultural commodities and 
other agricultural market issues. 
 
SEC Open Meeting: The SEC will hold an 
open meeting to consider a proposed rule and 
amendments to certain rules and forms that 
would provide for liquidity risk management 
programs and related disclosures for open end 
management investment companies. 
 

http://www.williamsandjensen.com/
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September 23 
Advisory Committee on Small and 
Emerging Companies: The SEC Advisory 
Committee on Small and Emerging Companies 
will hold a public meeting to discuss “matters 
relating to rules and regulations affecting small 
and emerging companies under the federal 
securities laws.” 
 
September 29 
Insurance: The House Financial Services 
Committee’s Subcommittee on Housing and 
Insurance is expected to hold a hearing to 
discuss domestic insurance issues. 
 
September 30 
CFPB Community Bank Advisory Council 
Meeting: The CFPB’s Community Bank 
Advisory Committee will meet to discuss 
consumer challenges in payments. 
 
September 30 - October 2 
Security Traders Association Conference: 
The Security Traders Association (STA) will 
host its annual market structure conference. 
Speakers scheduled for the conference include: 
SEC Commissioner Kara Stein; SEC Division 
of Trading and Markets Director Steve 
Luparello; and FINRA Chairman and CEO 
Richard Ketchum. The conference will include 
panels on subjects such as: the SEC Equity 
Market Structure Advisory Committee; the 
SEC tick size pilot program; listed options; the 
future of exchanges; dark pools; and 
unbundling. 
 
October 22-23 
Office of Financial Research Conference: 
The Office of Financial Research (OFR) will 
host a conference to “explore how methods 
from diverse fields, such as system analysis, 
agent-based modeling, and data visualization, 
can be used to identify, measure, monitor, and 
mitigate risks in the financial system.’ The 

conference will also “examine how risk is 
measured, monitored, and mitigated in other 
sectors and contexts…; how stakeholders make 
tradeoffs between stability, efficiency, and 
innovation in these contexts; and how lessons 
from these contexts can be applied to the 
financial system.” 
 
Note: The previously announced September 
24 meeting of the SEC’s Equity Market 
Structure Advisory Committee has been 
postponed and will be rescheduled at a later 
date. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Energy and Commerce Committee 
Approves Oil Export Legislation  
 
Key Points: 

 On Thursday, the House Energy and 
Commerce Committee voted 31-19 to approve 
legislation ending the ban on oil exports from 
the U.S. 

 Three Democrats joined the panel’s 
Republicans in voting to advance the legislation 
to the House floor.   

 The full House is expected to debate the bill in 
the next few weeks.    

 
On September 17, the House Energy and 
Commerce Committee held a markup of 
legislation to repeal the ban on crude oil 
exports (H.R. 702). During Thursday’s markup, 
the Committee: 

 Adopted an amendment offered by 
Representative Gene Green (D-TX) 
that would reaffirm presidential 

http://www.williamsandjensen.com/
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authority over oil exports in times of 
national emergency. 

 Favorably reported H.R. 702, as 
amended, by a roll call vote of 31-19. 

 
As described in the Committee’s background 
memorandum, the legislation would: 

 “[R]epeal section 103 of the Energy 
Policy and Conservation Act of 1975, 
relating to the authority of the 
President to restrict the export of coal, 
petroleum products, natural gas, or 
petrochemical feedstocks.” 

 “[P]rovide that, notwithstanding any 
other provision of law, to promote the 
efficient exploration, production, 
storage, supply, marketing, pricing, and 
regulation of energy resources, 
including fossil fuels, no official of the 
Federal Government shall impose or 
enforce any restriction on the export of 
crude oil.” 

 Require “the Secretary of Energy to 
conduct a study on the appropriate size, 
composition, and purpose of the 
Strategic Petroleum Reserve.” 

 
Representative Joe Barton (R-TX), the sponsor 
of H.R. 702, urged the Committee to “look at 
the broader picture,” noting that the U.S. 
produces 10 million barrels per day (bpd) of 
crude oil. He argued that if the crude oil export 
ban is not lifted, the U.S. cannot leverage its 
strategic advantage in oil production, as 
producers are limited by domestic demand for 
their product. Barton contended that H.R. 702 
could stabilize global oil prices, and eventually 
lower the price of gasoline. He added “I want 
this to be an American bill, not a Republican 
bill.”  
 
Ranking Member Frank Pallone (D-NJ) called 
H.R. 702 “a blunt object” that does not 
consider the possibility of developing new 

energy sources. Pallone argued that H.R. 702 
prevents federal officials from taking action 
that would restrict the export of crude oil. He 
noted that President Barack Obama has 
approved crude oil swaps with Mexico, 
stressing the need for Congress to evaluate a 
host of factors before moving forward. Pallone 
indicated that changes to U.S. crude oil policy 
would have little impact on the global price of 
oil, while enriching producers. He claimed that 
unrestricted crude oil exports could adversely 
impact the refining industry, as well as the 
environment. 
 
The Committee postponed consideration of 
the “North American Energy Security and 
Infrastructure Act” (H.R. 8), a broader energy 
bill that was approved by the Energy and 
Power Subcommittee during a markup held on 
July 22.  
 
Field Hearing Focuses on Gulf of Mexico 
Energy Issues 
 
Key Points: 

 The House Natural Resources Committee held 
a hearing in New Orleans on Monday to 
examine fossil fuel production in the Gulf, as 
well as the impacts of federal regulations.  

 
On September 15, the House Natural 
Resources Committee held a field hearing in 
New Orleans, Louisiana entitled “The Impacts 
of Federal Policies on Energy Production and 
Economic Growth in the Gulf.” The hearing 
focused on the potential impacts of the 
Department of Interior’s Bureau of Safety and 
Environmental Enforcement’s (BSEE) 
proposed well control regulations (“Oil and 
Gas and Sulphur Operations in the Outer 
Continental Shelf—Blowout Preventer Systems 
and Well Control”) and other issues facing 
energy producers in the Gulf of Mexico. 
Chairman Rob Bishop (R-UT) and the panel’s 

http://www.williamsandjensen.com/
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Republicans criticized the BSEE’s restrictions 
on Gulf oil and gas activity, including the 
proposed well control regulations.   
 
In his opening statement, Bishop noted the 
Gulf of Mexico’s role in U.S. energy 
production, emphasizing the need to produce 
more energy on federal lands and waters in 
order to best leverage domestic energy 
resources. He stated that the Department of 
the Interior (DOI) has been “dead wrong” on 
many of its actions that have hurt production 
in the Gulf. Bishop argued that prescriptive 
regulations like the well control rule will harm 
the Gulf region and the nation as a whole. He 
cited the crude oil export ban as a measure that 
limits U.S. economic potential, contending that 
lifting the ban would result in higher wellhead 
prices and potentially lower gasoline prices for 
Americans. He added that liquefied natural gas 
(LNG) exports would have a similar impact. 
He expressed interest in hearing how 
unnecessary regulation is harming economic 
development in the Gulf of Mexico. 
 
In his testimony, BSEE Regional Director Lars 
Herbst described the proposed well control 
regulations. He said that the rule: 

 “closes gaps in blowout preventer 
requirements and updates BSEE 
regulations to reflect industry best 
practices”; 

 “incorporates the latest industry 
standards as well as recommendations 
that resulted from investigations into 
the Deepwater Horizon [incident], and 
the environmental disaster that 
followed”; 

 “includes provisions that increase 
requirements for equipment reliability 
and build upon industry standards for 
blowout preventers”; 

 “addresses the multiple systems and 
processes critical to well control 
operations”; 

 “includes more stringent design 
requirements for critical well control 
safety system equipment and 
requirements concerning the generation 
of traceable records regarding the 
manufacture, use, maintenance, and 
decommissioning of blowout 
preventers and other well control 
equipment”; and 

 “helps to move BSEE closer to a 
hybrid regulatory approach – one that 
is both prescriptive and performance-
based.” 

 
EPA Officially Publishes Oil and Gas Air 
Emissions Proposed Rule 
 
Key Points: 

 On September 18, the EPA published the 
proposed rule limiting methane emissions from 
oil and gas production facilities, as well as 
natural gas gathering, transmission and 
processing facilities.  

 Public comments on the proposal are due by 
November 17, 2015.   

 
The September 18 Federal Register includes the 
official publication of the Environmental 
Protection Agency’s (EPA) “Oil and Natural 
Gas Sector: Emission Standards for New and 
Modified Sources” Notice of Proposed 
Rulemaking. Publication in the Federal Register 
starts the clock on the public comment period, 
with comments due by November 17. The 
EPA has scheduled public hearings on the 
rules: in Dallas on September 23; in Pittsburgh 
on September 27; and in Denver, on 
September 27.    
 
The EPA first released the NPRM on August 
17. In a fact sheet published at the time of the 
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release, the EPA explained that the proposed 
rule would establish emissions control and 
reduction requirements for new and modified 
sources of methane and volatile organic 
compounds (VOCs). The rule would mandate 
industry actions to reduce emissions including:  

 “Find and repair leaks, which can be a 
significant source of both methane and 
VOCs. The proposal also includes 
incentives to spur the oil and gas 
industry to minimize leaks.” 

 “Capture natural gas from the 
completion of hydraulically fractured 
oil wells. Many hydraulically fractured 
wells that are drilled primarily for oil 
also contain natural gas. This gas 
contains methane, VOCs and a number 
of air toxics. Owners/operators of 
hydraulically fractured and refractured 
oil wells would be required to capture 
the gas using a proven process known 
as a ‘reduced emissions completion’ or 
‘green completion.’” 

 “Limit emissions from new and 
modified pneumatic pumps, which are 
used throughout the industry from well 
sites to transmission compressor 
stations.”  

 “Limit emissions from several types of 
equipment used at natural gas 
transmission compressor stations and at 
gas storage facilities, including 
compressors and pneumatic 
controllers…” 

 
The EPA has also published the following 
source-specific summaries of the NPRM: 

 Summary of Proposed Requirements 
for Processes and Equipment at 
Natural Gas Wells. 

 Summary of Proposed Requirements 
for Oil Well Sites and Equipment Used 
in Oil Production. 

 Summary of Proposed Requirements 
for Processes and Equipment at 
Natural Gas Production Gathering & 
Booster Stations.   

 Summary of 2015 Proposed 
Requirements for Processes and 
Equipment at Natural Gas Processing 
Plants.   

 Summary of Proposed Requirements 
for Equipment at Natural Gas 
Transmission Compressor Stations.   

 
Upcoming Hearings and Events 
 
October 5 
Winter Energy Outlook: The National 
Association of State Energy Officials 
(NASEO), the Energy Information 
Administration (EIA) and the Department of 
Energy’s Office of Electricity Delivery and 
Energy Reliability will hold the annual “Winter 
Energy Outlook Conference”. 
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Marc Pitarresi contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
NDAA Conferees May have Reached 
Agreement on TRICARE Fees; 
Administration May Submit Guantanamo 
Plan Next Month  
 
Key Points: 

 HASC and SASC may agree on a one-time 
reset on TRICARE co-pays instead of the fee 
increase proposed by the DOD 

 The Deputy Secretary of Defense said that the 
Administration will submit its proposals to 
close the detainee facility in Guantanamo Bay, 
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Cuba, which is another outstanding issue in 
NDAA negotiations  

 
There are indications that negotiators may have 
reached a breakthrough on the final FY 2016 
National Defense Authorization Act (NDAA). 
One of the major stumbling blocks to a 
conference report on the NDAA has been the 
issue of increasing TRICARE co-pays for 
prescriptions by mail and retail pharmacies that 
has been proposed by the Department of 
Defense (DOD) for a number of years and was 
included in the Senate’s NDAA (S. 1376). 
However, the House Armed Services 
Committee Chairman Mac Thornberry (R-TX) 
proposed that only 30% of the fee increases be 
enacted, a position that Senate Armed Services 
Committee Chairman John McCain (R-AZ) 
and Ranking Member Jack Reed (D-RI) have 
rejected.  
 
However, this week, a proposal was floated 
that prove acceptable to the NDAA 
negotiators: a “one-time reset” of TRICARE 
fees that would not entail a graduated increase 
of co-pays over ten years. The House Armed 
Services Committee’s Personnel Subcommittee 
Chairman Joe Heck (R-NV) remarked that “I 
think that there is an opportunity to look 
potentially for a smaller, one-time reset of the 
co-pays that could pass muster.” 
 
In addition to TRICARE co-pays, other 
outstanding issues include the basic housing 
allowance (BAH), different approaches to 
acquisition reform, and conflicting language in 
the House and Senate passed NDAAs on the 
detainee facility at Guantanamo Bay. Regarding 
the latter, Deputy Secretary of Defense Robert 
Work said in an interview this week that the 
Administration would be submitting its plan to 
close the Guantanamo Bay facility next month 
that could include moving detainees to another 
facility outside the U.S. Work added that the 

plan would include a range of options. 
However, McCain indicated that “[t]hey 
haven’t communicated that to me…[b]ut if 
that’s the case, that’s not a plan.”  
 
According to the Senate Armed Services 
Committee’s Report to accompany S. 1376, 
Section 1032 provides that “[p]rior to 
authorizing the transfer of detainees into the 
United States the committee seeks a 
comprehensive plan that will describe the 
disposition of all detainees, including where 
each detainee will be held or transferred, the 
costs associated with continued detention, the 
legal risks of any transfer, and what additional 
authorities are needed.” The Committee 
recommended “a provision that would prohibit 
the transfer to the United States of detainees in 
Guantanamo except for detention, trial, or 
incarceration…[except] domestic transfers 
could only occur, however, after the Secretary 
of Defense determines that the transfer is in 
the national security interests of the United 
States, determines that appropriate actions have 
been taken or will be taken to address any risk 
to public safety; and notifies appropriate 
committees of Congress.” The Committee 
stated that “[t]he limited authority to transfer 
detainees to the United States under this 
provision would only become effective after 
the Secretary of Defense submits a report 
detailing a plan for all individuals held at 
Guantanamo and Congress approves the 
plan…[and] would provide expedited 
procedures for congressional consideration of 
the submitted plan.” 
 
The House’s NDAA (H.R. 1735) “would 
prohibit the use of any amounts authorized to 
be appropriated or otherwise made available to 
the Department of Defense to be used during 
the period beginning on the date of the 
enactment of this Act and ending on December 
31, 2016, to transfer or release detainees at U.S. 
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Naval Station, Guantanamo Bay, Cuba, to or 
within the United States, its territories, or 
possessions” according to the Committee 
Report. Moreover, the bill bars the DOD from 
“modify[ing] or construct[ing] any facility in the 
United States, its territories, or possessions to 
house any detainee transferred from U.S. Naval 
Station, Guantanamo Bay, Cuba, for the 
purposes of detention or imprisonment in the 
custody or under the effective control of the 
Department of Defense.” The NDAA would 
also not allow the DOD “to transfer or release 
any individual detained at United States Naval 
Station, Guantanamo Bay, Cuba, to the 
individual's country of origin, any other foreign 
country, or any other foreign entity…unless the 
Secretary of Defense provides a written 
certification to Congress addressing several 
requirements at least 30 days prior to the 
transfer of any such individual.” 
 
SASC ISIL Hearing 
 
Key Points: 

 Republicans and Democrats expressed 
misgivings about the Administration’s current 
strategy to combat ISIL 

 The Administration witnesses stressed progress 
despite setbacks and challenges 

 
On September 16, the Senate Armed Services 
held a hearing on U.S. military operations 
against the Islamic State in Iraq and the Levant 
(ISIL) with testimony from Under Secretary Of 
Defense for Policy Christine Wormuth and 
Central Command Commander General Lloyd 
Austin III. 
 
Senate Armed Services Committee Chairman 
John McCain (R-AZ) stated that “[i]t’s been 
one year since President Obama spoke to the 
nation about the threat posed by ISIL and 
increased U.S. military operations against us.” 
He said that “[m]any of us believe that the goal 

the President laid out, quote, ‘to degrade and 
ultimately destroy ISIL,’ is right.” McCain said 
that “[m]any of us agree with the military 
strategy that seeks to empower local forces in 
Iraq and Syria to combat ISIL with U.S. and 
coalition training, equipment, assistance and air 
power.” He asserted that “[o]ne year into this 
campaign, it seems impossible to assert that 
ISIL is losing and that we are winning…[a]nd if 
you’re not winning in this kind of warfare, you 
are losing; stalemate is not success.” McCain 
asserted that “there is no compelling reason to 
believe that anything we are currently doing will 
be sufficient to achieve our strategic objective 
of degrading and ultimately destroying ISIL.” 
He argued that “[t]he United States and our 
partners do not have the initiative; our enemies 
do by capitalizing on our inadequate policy to 
maintain and enhance their initiative as they 
have for the past four years.” 
 
Senate Armed Services Ranking Member Jack 
Reed (D-RI) stated that “[t]he military 
campaign against ISIL remains complex with 
no easy answers.” He said that “[w]hile the 
coalition has had success in pushing ISIL out 
of some territories, including gains by the 
Kurdish Peshmerga in the north, the retaking 
of Tikrit by Iraqi security forces and the Syrian 
Kurdish removal of ISIL along sections of the 
border with Turkey, the self-described Islamic 
state continues to hold key cities, including Ar-
Raqqah in Syria and Mosul in Iraq.” Reed 
remarked that “[t]he recent agreement between 
the United States in Turkey expanding access 
to land and use of Turkish air bases in seeking 
to create an ISIL-free zone on the Syrian side 
of the border is an important step forward.” 
He stated that “the provocative deployment by 
Russia of additional military forces to bases in 
Syria under the guise of assisting and 
countering ISIL efforts appears to be an effort 
Putin to prop up the Assad regime, further 
complicating efforts to restore security in 
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Syria.” Reed noted that “[t]hese events have 
raised concerns over whether the current level 
of our efforts against ISIL is sufficient.” 
 
Wormuth said that “[o]ver a year ago the 
president outlined a whole of government 
strategy to degrade and ultimately defeat ISIL 
and he emphasized it would be a multi-year 
campaign…[and] [w]hen Secretary [of Defense] 
Carter was here in July, he outlined the nine 
lines of effort that comprised our strategy so I 
won’t go over them again in detail.” She said 
that “I would emphasize that it will take more 
than the military campaign to be successful.” 
Wormuth stated that “[w]e also need to dry up 
ISIL’s finances, we need to stop the flow of 
foreign fighters into Iraq and Syria in particular, 
protect the United States from potential attacks 
from ISIL, provide humanitarian assistance in 
areas that we are taking back from ISIL, and 
find a way to more effectively counter ISIL’s 
very successful messaging campaign.” She 
stated that “[a]s Secretary [Carter] said to the 
committee in July, ‘the administration believes 
we have the right strategy in place”…[and] 
[w]e’re now focused on implementing the 
strategy as effectively as possible.” Wormuth 
said that “[t]his is very much an interagency 
effort with increasingly better synchronization 
against across all of the departments and 
agencies that involved.”  
 
Austin said that “with respect to the ongoing 
operations in Iraq and Syria today, despite 
some slow movement at the tactical level, we 
continue to make progress across the battle 
space in support of the broader U.S. 
government strategy to degrade and ultimately 
defeat ISIL.” He said that “[k]ey to the 
enduring success of the military campaign is 
sustained pressure on ISIL, both from the air 
and on the ground.” Austin stated that “[a]nd 
the approach that we adopted relies on 
indigenous forces to create and sustain this 

pressure while also curbing the flow of foreign 
fighters and cutting off the enemy’s ability to 
resource itself.” He said that “[i]n recent 
months, Iraq security forces have experienced 
some setbacks and this is to be expected in the 
early stages of a fight as complex as this 
one…[b]ut, overall, enabled by coalition 
airstrikes and our advise and assist in building 
partner capacity efforts, the Iraqis continue to 
make progress.” Austin remarked that “[i]n 
northern Iraq, the Kurdish-Peshmerga have 
performed exceptionally well…[a]nd the 
Kurdish-Arab coalition in northeast Syria is 
also achieving substantial effects.” Austin 
asserted that “[t]he intent of a military 
campaign is to degrade and ultimately defeat 
the enemy through our own actions and by 
enabling and supporting the efforts of our 
coalition partners and the indigenous forces in 
Iraq and Syria.” He claimed that “progress is 
being made and this is evidenced by what we 
see happening in the air and on the ground in 
both countries.” 
 
SASC Asia-Pacific Hearing  
 
Key Points: 

 The Committee examines the DOD’s recently 
released Asia-Pacific Maritime Security 
Strategy and expressed concerns about China’s 
aggressive posture 

 
On September 17, the Senate Armed Services 
Committee held a hearing on the Department 
of Defense’s (DOD) Asia-Pacific Maritime 
Security Strategy (Strategy) in the western 
Pacific with testimony from Assistant Secretary 
Of Defense for Asian and Pacific Security 
Affairs David Shear and Pacific Command 
Commander Admiral Harry Harris Jr. 
 
Senate Armed Services Committee Chairman 
John McCain (R-AZ) asserted that “America’s 
national interest in the Asia-Pacific region are 
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deep and enduring…[and] [w]e seek to 
maintain a balance of power that fosters the 
peaceful expansion of free societies, free trade, 
free markets and free commons -- air, sea, 
space and cyber.” He claimed that “[n]o 
country has benefited more from a peaceful 
regional order in the Asia-Pacific region than 
China.” McCain stated that “[u]nfortunately, 
we increasingly see a pattern of behavior from 
China that suggests that some of our highest 
hopes for our relationship are not materializing, 
and they call into question for nations across 
the Pacific whether China’s rise will, in fact, be 
peaceful.” He said that “China’s military 
modernization continues with its emphasis on 
advanced systems that appear designed to 
project power, counter U.S. military capabilities 
and deny the United States the ability to access 
and operate in the Western Pacific.” McCain 
said that “[w]hen it comes to China’s 
destabilizing activities, it is not that the United 
States is doing nothing; it is that nothing we’re 
doing has been sufficient to deter China from 
continuing activities that the United States and 
our allies and partners say are unacceptable.” 
 
Senate Armed Services Ranking Member Jack 
Reed (D-RI) remarked when he and McCain 
“were in Vietnam, we heard concerns from 
almost every single government official about 
the heightened tension in the South China Sea, 
caused by China’s activities.” He said that 
“Vietnam is not alone in this regard; for the last 
two years, China has undertaken extraordinary 
and unprecedented reclamation activities on 
disputed land features in the South China Sea, 
that have alarmed all of the countries in the 
region.” Reed added that “[m]ost of which 
would prefer to resolve these territorial 
disputes through a legal means under the 
United Nations Convention on the Law of the 
Sea.” He stated that “[w]hile there has been 
some progress on the bilateral strategy to 
decrease tension between the U.S. Navy and 

the Chinese navy, through the establishment of 
new risk reduction mechanisms, such as 
engagement rules for air and maritime safety, 
our efforts to date do not seem to have an 
impact on China’s aggressive tactics in the 
South China Sea.” 
 
Shear stated that the DOD’s Strategy “reflects 
both the enduring interest the United States has 
in the Asia-Pacific and the premium we place 
on maritime peace and security in this critical 
part of the world.” He asserted that “[t]his 
strategy is one element of the U.S. 
government’s larger comprehensive strategy to 
uphold maritime security in the Asia- Pacific 
Region and protect America’s principled 
interest in international law, freedom of 
navigation, unimpeded lawful commerce, and 
peaceful resolution of disputes.” Shear said that 
“[s]trong nationalist sentiments inflame 
passions over territorial disputes and 
discourage good faith negotiations to resolve 
them.” He stated that “[c]ompetition have 
found over significant but finite natural 
resources…[a]nd in the South China Sea, China 
has almost completed large scale efforts to 
reclaim land and construct artificial islands on 
disputed features on the Spratly Islands.”  
 
Shear stated that “[t]he Department’s strategy 
comprises four lines of effort: 

 First, we’re strengthening our military 
capacity to ensure the United States can 
successfully deter conflict and coercion 
and respond decisively when needed.  

 Second, we’re working together with 
our allies and partners from Northeast 
Asia to the Indian Ocean to build their 
maritime capacity.  

 Third, we’re leveraging defense 
diplomacy and building greater 
transparency.  

 Finally, we’re working to strengthen 
regional security institutions and 
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encourage the developments of an 
open and effective regional security 
architecture.”  

 
Harris stated that “the importance of the Asia-
Pacific region to our nation’s security and 
prosperity cannot be overstated. Almost 30 
percent of the world’s maritime trade -- as the 
chairman said, over $5 trillion transits the 
South China Sea annually…[including] $1.2 
trillion in ship borne trade bound for the 
United States.” He said that “[t]he Asian-
Pacific region is critical for our nation’s 
economic future.” Harris contended that 
“[r]apid economic and military modernization 
and a growing demand for resources have 
increased the potential for conflict.” He said 
that “[p]eace time freedom of navigation is 
under pressure…[and] [i]f not handled 
properly, territorial and maritime disputes in 
the East and South China Seas can disrupt 
stability throughout the region.” Harris 
explained that “[c]laimants to disputed areas 
routinely use maritime law enforcement and 
coast guard vessels to enforce their claims 
while nominally keeping these issues out in the 
military sphere…[and] [w]hile no country 
appears to desire military conflict, tactical 
miscalculations can lead to strategic 
consequences.” 
 
Upcoming Hearings and Events 
 
September 22 
Middle East Policy: The Senate Armed 
Services Committee will hold a hearing to 
discuss policy in the Middle East. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 

Senate, House Move Forward on Abortion 
Measures; Enactment Unlikely 
 
Key Points: 

 Senate schedules cloture vote next week on 
House-passed legislation limiting abortions 
after 20 weeks 

 House votes on two bills, including measure to 
defund Planned Parenthood; leaders suggest 
possibility of reconciliation  

 
This week, Senate Majority Leader Mitch 
McConnell (R-KY) filed cloture on a motion to 
proceed to legislation that would limit 
abortions after 20 weeks. This sets up a vote 
next Tuesday on the bill, which is not expected 
to get the 60 votes needed to advance. The 
House passed the Pain-Capable Unborn Child 
Protection Act (H.R. 36) in May, by a mostly 
party line vote of 242 to 184.  
 
On September 18, the House voted on 
legislation to defund Planned Parenthood (H.R. 
3134), a bill authored by Representative Diane 
Black (R-TN). The House also approved the 
Born-Alive Abortion Survivors Protection Act 
(H.R. 3504), which requires healthcare 
providers to meet a degree of care for survivors 
of an abortion or attempted abortion. Both 
measures were passed by the House mostly 
along party lines, but are not expected to pass 
the Senate. Senator Ted Cruz (R-TX) has 
argued that Planned Parenthood should be 
defunded, even if it results in a government 
shutdown. House Speaker John Boehner (R-
OH) suggested this week that reconciliation 
instructions could be used to advance a bill 
with a majority in the Senate, although the 
Obama Administration has indicated that the 
President intends to veto any legislation to 
defund the organization.  
 
The House Energy and Commerce 
Committee’s Health Subcommittee held a 
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hearing this week focusing on abortion laws, 
and the House Judiciary Committee is expected 
to continue its work on this topic. The flurry of 
action on legislation restricting abortions or 
organizations that provide these services has 
intensified in advance of efforts to fund the 
government through a continuing resolution 
(CR) beyond September 30.  
 
Senate Panel Holds Hearing on Biosimilars 
 
Key Points: 

 Senate schedules cloture vote next week on 
House-passed legislation limiting abortions 
after 20 weeks 

 
The Senate Health Education Labor and 
Pensions (HELP) Committee’s Primary Health 
and Retirement Security Subcommittee 
convened a hearing entitled, “Biosimilar 
Implementation: A Progress Report from 
FDA.” The Committee received testimony 
from Dr. Janet Woodcock, the Director of 
Center for Drug Evaluation and Research at 
the U.S. Food and Drug Administration 
(FDA). Committee Republicans focused many 
of their comments on the need for more 
guidance from FDA, and some cited the need 
for more data related to effectiveness, efficacy, 
and interchangeability of biosimilar products. 
Several Committee Democrats emphasized the 
importance of a robust biosimilar market, and 
the potential benefits for patients.  
 
Woodcock expressed support for a biosimilar 
pathway and asserted that these medicines have 
transformed the treatment of many disorders, 
but concerns over patient access remains due 
to high costs. She acknowledged the many 
legal, technical, and policy challenges for 
biosimilars but overall gave a positive status 
report of biosimilar implementation.  
 
Next week, the National Press Foundation will 

hold their final of a series of three webinars on 
the topic of bio-tech driven change in 
prescription drugs. The event will focus on the 
future of biosimilar drugs in the United States.  
 
Upcoming Hearings and Events 
 
September 22 
 
Patient-Focused Drug Development: The 
Food and Drug Administration will hold a 
meeting on patient-focused drug development 
for Huntington’s and Parkinson’s Diseases. 
 
Health Insurance Consolidation: The Senate 
Judiciary Committee’s Antitrust, Competition 
Policy, and Consumer Rights Subcommittee 
will hold a hearing entitled “Examining 
Consolidation in the Health Insurance Industry 
and its Impact on Consumers.” 
 
Improving Diagnosis: The National 
Academy of Sciences will hold a briefing on its 
new report “Improving Diagnosis in Health 
Care.”  
 
Employer Health Benefits: The Kaiser 
Family Foundation and the Health Research 
and Education Trust will hold a media web 
event to release the 2015 Employer Health 
Benefits Survey. 
 
Patient Engagement in Research: The 
National Health Council will hold a webinar on 
“Advancing Meaningful Patient Engagement in 
Drug Research, Development, and Approval.” 
 
September 24 
 
Biosimilars: The National Press Foundation 
will hold a webinar on “What’s Next? 
Bisimilars: The future of biosimilar drugs in the 
U.S.” 
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For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Feinberg Confirmation Hearing 
 
Key Points: 

 The Senate Commerce Committee held a 
hearing on the Administration’s nominee to 
head the FRA who is currently the acting head 

 Many of the questions focused on the 
implementation of PTC and the looming 
December 31, 2015 deadline 

 
On September 17, the Senate Commerce, 
Science, and Transportation Committee held a 
hearing on the nomination of Sarah Feinberg 
to be the Administrator of the Federal Railroad 
Administration (FRA). Topics discussed in the 
hearing included: (1) Positive Train Control; (2) 
Grade Crossing Safety; (3) Electronically 
Controlled Pneumatic Braking; (4) Accident 
Response; (5) Gulf Coast Passenger Service; (6) 
Blocked Rail Crossings; and (7) Crude-By-Rail 
Volatility.  
 
Chairman John Thune (R-SD) said the rail 
network is vital to the U.S. economy so it is 
important that the Administrator has the 
requisite skills to effectively run the FRA. He 
stated Feinberg has an extensive background in 
communications but does not have a deep 
expertise of railroad issues. He explained that 
the “Rail Safety Improvement Act of 2008” 
mandated the implementation of Positive Train 
Control (PTC) systems by December 31, 2015; 
however, complex and interrelated 
implementations challenges have prevented 
most railroads from meeting this deadline. He 
noted the Government Accountability Office 
(GAO) recently released an updated report 

which found that freight and passenger 
railroads continue to face challenges 
implementing PTC and most railroads will 
need between one and five additional years to 
complete implementation. He stated PTC is 
not an “off-the-shelf” technology and delays 
have partially resulted from the need to develop 
first-generation components and the limited 
number of component manufacturers.  
 
Ranking Member Bill Nelson (D-FL) stressed 
the important role that the FRA Administrator 
will play in promoting rail safety.    
 
FRA Acting Administrator Sarah Feinberg 
stated that recent freight and commuter rail 
accidents are reminders that Americans depend 
on railroads and FRA oversight for safety. She 
said the FRA has made significant 
contributions to improving rail safety, noting 
derailments and rail deaths and injuries are 
down dramatically. She said some aspects of 
rail safety improvement have plateaued and 
there is a need for action. She explained the 
FRA has tried new solutions to address grade 
crossing incidents and partnered with police to 
improve enforcement. She noted FRA has 
taken a new approach to the way it handles 
NTSB recommendations and actions have been 
taken on half of the 70 outstanding 
recommendations since she took over as 
Acting Administrator. She explained that the 
FRA listened to the Committee’s concerns 
about the Railroad Rehabilitation and 
Improvement Financing (RRIF) Program, 
completing two loans this year and expecting to 
complete two more shortly. She stated the FRA 
has completed the high-hazard flammable train 
(HHFT) rule, prioritized PTC implementation, 
and provided a loan to the Metropolitan 
Transportation Authority (MTA) for PTC 
implementation. She commended the 
Committee for passing legislation seeking to 
leverage funds to cover some of the costs and 
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expenses railroads face when taking out RRIF 
loans to implement PTC.           
 
GAO Assesses PTC Implementation 
 
Key Points: 

 The GAO found that very few of the nation’s 
railroads will fully implement PTC by the 
deadline at the end of the year 

 The GAO called on the FRA to take a more 
active oversight role in implementation 

 
On September 16, the Government 
Accountability Office (GAO) released a report 
on the implementation of Positive Train 
Control (PTC) requested by Members of 
Congress to assess “(1) progress freight and 
passenger railroads have made in implementing 
PTC and addressing challenges; and (2) how 
the Federal Railroad Administration (FRA) has 
overseen the implementation of PTC.” The 
GAO reiterated its conclusions from its 2013 
report on PTC that most railroads will miss the 
December 31, 2015 implementation date while 
noting the significant progress that has been 
made amidst complex challenges. The GAO 
found fault with the FRA’s oversight and 
notably recommended that the agency prepare 
and implement an plan for oversight of PTC 
implementation. The report was requested by 
Senate Commerce Committee Chairman Thune 
and Ranking Member Nelson, House 
Transportation and Infrastructure Committee 
Chairman Shuster and Ranking Member 
DeFazio as well as Railroads, Pipelines, and 
Hazardous Materials Subcommittee Chairman 
Denham and Ranking Member Capuano.  
 
The GAO stated that “[m]ost railroads in 
GAO’s review (20 of 29) estimate that they will 
implement positive train control (PTC)—a 
communications-based system designed to 
prevent certain types of train accidents—1 to 5 
years after the statutory deadline of December 

31, 2015 (3 did not have an estimated 
completion date).” The GAO added that “[o]f 
the remaining 6 railroads, one was excepted 
from installing PTC based on limited speeds on 
its track, and 4 commuter railroads and 1 small 
freight railroad estimate they will have PTC 
operational on their own tracks by the 
deadline.” The GAO remarked that 
“[h]owever, the ability of these 5 railroads to 
fully operate with PTC may be affected because 
other railroads that operate equipment on their 
tracks—known as tenants—or that own tracks 
that they operate on—known as hosts—may 
not be equipped with PTC.” The GAO stated 
that “[i]n addition, the ability of railroads to 
meet the deadline may be affected by the 
interoperability of their PTC system with those 
of other railroads and whether they can obtain 
final system approval from the FRA.”  
 
The GAO noted that the railroads interviewed 
“said they continue to face implementation 
challenges” including: 

 Development of a major component of 
the Interoperable Electronic Train 
Management System, being installed by 
the largest railroads, continues to be 
delayed. Smaller railroads have been 
challenged in obtaining PTC support 
and components due to the limited 
number of vendors. 

 Some host railroads have many tenant 
railroads and the host railroad must 
work with tenants to determine if the 
tenants should equip with PTC. One 
large freight railroad said it must make 
this determination for 260 tenants.” 

 
The GAO asserted that “FRA has overseen 
railroads’ PTC implementation through a 
variety of methods, but these efforts were not 
sufficient to monitor and report on the 
progress of individual railroads.” The GAO 
noted that “while FRA reviewed railroads’ 

http://www.williamsandjensen.com/
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annual reports, FRA officials said that the 
information in these reports was not sufficient 
to monitor progress and identify 
implementation challenges because the reports 
did not consistently include details such as the 
challenges railroads were encountering as they 
implemented PTC.” The GAO conceded that 
“[i]n May 2015, FRA established an internal 
PTC task force that plans to collect new data 
on individual railroads’ progress” but claimed 
that “the task force is newly formed, and FRA 
is still in the process of determining the 
strategies and plans it will use to oversee PTC 
implementation.” The GAO contended that 
“[a]s it is clear most railroads do not expect to 
meet the December 31, 2015, deadline, 
developing a plan for oversight that includes 
how FRA will monitor railroads’ progress 
could help FRA ensure railroads comply with 
their implementation plans and help address 
uncertainties such as interoperability, regardless 
of whether the deadline is extended.” 
 
The GAO stated that “[a]s the PTC 
implementation deadline nears and pending 
bills authorize extension of the deadline, better 
monitoring and reporting could improve FRA’s 
effective oversight of railroads’ progress toward 
achieving full PTC implementation and better 
ensure the agency holds railroads accountable 
for their progress.” The GAO stated that 
“[d]eveloping a plan for PTC oversight could 
help FRA with the following: 

 holding railroads accountable for their 
PTC implementation by collecting 
more railroad-specific data on progress; 

 determining how to assess civil 
penalties or otherwise address railroads 
that do not implement PTC by the 
mandated deadline; 

 determining whether and how to grant 
railroads extensions to the 
implementation deadline if FRA is 
authorized by statute to do so; 

 ensuring detailed information is readily 
available to support reporting to 
Congress and others in a timely 
manner; 

 providing timelier and better 
understanding of the challenges 
railroads face in PTC implementation 
and how those challenges may affect 
the time frame for an individual 
railroad’s implementation and allow 
FRA to be more proactive in helping 
the industry address challenges to move 
toward full implementation; and 

 addressing some areas of uncertainty 
such as railroads’ progress in ensuring 
interoperability with other railroads and 
determining when a railroad’s PTC 
system is considered fully 
implemented.” 

 
In terms of recommendations, the GAO 
advised that “[t]he Secretary of Transportation 
should direct FRA to improve its oversight of 
railroads’ PTC implementation by developing a 
plan that outlines how the agency will hold 
railroads accountable for making continued 
progress towards the full implementation of 
PTC that includes: 

 identifying and collecting any additional 
information needed to effectively track 
an individual railroad’s progress; 

 developing the agency’s enforcement 
strategy; 

 identifying needed resources to support 
implementation efforts; 

 reporting to Congress and others on 
the status of railroads’ progress 
implementing PTC and the agency’s 
oversight efforts; and 

 identifying and planning for mitigating 
challenges and risks to 
implementation.” 
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GM Agrees To Pay $900 Million To Settle 
Criminal Charges 
 
Key Points: 

 The Obama Administration reached an 
agreement with GM regarding the ignition 
switch crashes that will settle criminal and civil 
charges, including $900 million in forfeitures  

 
On September 16, the Obama Administration 
announced that GM would agree to deferred 
prosecution of one criminal charge related to 
the ignition switch defect on many of its cars 
that has resulted in a number of accidents and 
deaths. Additionally, as part of the settlement 
of the Administration’s criminal and civil suits, 
GM agreed to a $900 million forfeiture and 
independent monitoring of GM’s policies and 
practices related to safety recalls for three years.  
 
In a statement, the Department of Justice 
(DOJ) announced “the filing of criminal 
charges against General Motors 
Company…that has designed, manufactured, 
assembled, and sold Chevrolet, Pontiac, and 
Saturn brand vehicles, among others.” The 
DOJ stated that “GM is charged with 
concealing a potentially deadly safety defect 
from its U.S. regulator, the National Highway 
Traffic Safety Administration (NHTSA), from 
the spring of 2012 through February 2014, and, 
in the process, misleading consumers 
concerning the safety of certain of GM’s cars.” 
The DOJ asserted that “[t]he defect consisted 
of an ignition switch that had been designed 
and manufactured with too-low torque 
resistance and could therefore move easily out 
of the “Run” position into “Accessory” or 
“Off” (the “Defective Switch”).” The DOJ 
asserted that “[w]hen the switch moved out of 
Run, it could disable the affected car’s frontal 
airbags – increasing the risk of death and 
serious injury in certain types of crashes in 
which airbags were otherwise designed to 

deploy.” The DOJ stated that “[t]o date, GM 
has acknowledged a total of 15 deaths, as well 
as a number of serious injuries, caused by the 
Defective Switch.” 
 
The DOJ “also announced a deferred 
prosecution agreement with GM (the 
Agreement) under which the Company admits 
that it failed to disclose a safety defect to 
NHTSA and misled U.S. consumers about that 
same defect.” The DOJ stated that “[t]he 
Agreement imposes on GM an independent 
monitor to review and assess policies, practices, 
and procedures relating to GM’s safety-related 
public statements, sharing of engineering data, 
and recall processes…[and] requires GM to 
transfer $900 million to the United States by no 
later than September 24, 2015, and agree to the 
forfeiture of those funds pursuant to a parallel 
civil action also filed today in the Southern 
District of New York.” The DOJ stated that 
“[t]he criminal charges are contained in an 
Information (the Information) alleging one 
count of engaging in a scheme to conceal 
material facts from NHTSA and one count of 
wire fraud.” The DOJ stated that “[i]f GM 
abides by all of the terms of the Agreement, the 
Government will defer prosecution on the 
Information for three years and then seek to 
dismiss the charges.” 
 
EPA and CARB Announces Volkswagen 
CAA Violations 
 
Key Points: 

 The EPA and California Air Resources 
Board alleged that nearly half a million VW 
and Audi cars were installed with devices to 
defeat emissions tests 

 VW has allegedly conceded that the cars have 
the devices and could face up to $18 billion in 
fines 

 

http://www.williamsandjensen.com/
http://www.justice.gov/usao-sdny/pr/manhattan-us-attorney-announces-criminal-charges-against-general-motors-and-deferred
http://www.justice.gov/usao-sdny/file/772301/download


Williams & Jensen – Washington Update September 18, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 21 of 27 

On September 18, the Environmental 
Protection Agency (EPA) and California Air 
Resources Board (CARB) announced that both 
agencies “initiated investigations” into 
allegations that “that four-cylinder Volkswagen 
and Audi diesel cars from model years 2009-
2015 include software that circumvents EPA 
emissions standards for certain air pollutants” 
in a press release. The agencies claimed that 
Volkswagen has admitted that the cars for the 
period in question have “defect devices” that 
would properly regulate emissions during tests 
but then allow for greater than allowed 
emissions during regular operation. The EPA 
may levy civil penalties and injunctive relief that 
could expose the German automaker to 
multibillion dollar liability.  
 
The EPA issued “a notice of violation (NOV) 
of the Clean Air Act (CAA) to Volkswagen 
AG, Audi AG, and Volkswagen Group of 
America, Inc. (collectively referred to as 
Volkswagen),” and CARB “is separately issuing 
an In-Use Compliance letter to Volkswagen.” 
With respect to potential liability if the EPA 
should prove the allegations against 
Volkswagen, the company could face up $18 
billion in fines.  
 
EPA and CARB stated that the “allegations 
cover roughly 482,000 diesel passenger cars 
sold in the United States since 2008” including: 

 Jetta (Model Years 2009 – 2015) 

 Beetle (Model Years 2009 – 2015) 

 Audi A3 (Model Years 2009 – 2015) 

 Golf (Model Years 2009 – 2015) 

 Passat (Model Years 2014-2015)” 
 
In the NOV, the EPA noted that under the 
Clean Air Act (CAA), the agency can seek up to 
$37,500 per violation for any auto 
manufacturer that sells a car in the U.S. without 
a certificate of conformity.  
 

The EPA and CARB claimed that “[a]s 
described in the NOV, a sophisticated software 
algorithm on certain Volkswagen vehicles 
detects when the car is undergoing official 
emissions testing, and turns full emissions 
controls on only during the test.” The agencies 
claimed that “[t]he effectiveness of these 
vehicles’ pollution emissions control devices is 
greatly reduced during all normal driving 
situations.” The EPA and CARB stated that 
“[t]his results in cars that meet emissions 
standards in the laboratory or testing station, 
but during normal operation, emit nitrogen 
oxides, or NOx, at up to 40 times the 
standard.” The EPA claimed that “[t]he 
software produced by Volkswagen is a “defeat 
device,” as defined by the CAA.” The agencies 
stated that they “uncovered the defeat device 
software after independent analysis by 
researchers at West Virginia University, 
working with the International Council on 
Clean Transportation, a non-governmental 
organization, raised questions about emissions 
levels, and the agencies began further 
investigations into the issue.” The EPA and 
CARB stated that “[i]n September, after EPA 
and CARB demanded an explanation for the 
identified emission problems, Volkswagen 
admitted that the cars contained defeat 
devices.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Luc 
Rogers contributed to this section.  
 
TECHNOLOGY 
 
Senate Judiciary Encryption Hearing 
 
Key Points: 

 The Committee examined proposals to reform 
the ECPA and solicited views from the civil 
law enforcement community, technology 
companies, and civil liberties organizations 
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 Many of the questions focused on the need for 
law enforcement agencies to be able to access 
emails 

 
On September 15, the Senate Judiciary 
Committee held a hearing entitled “Reforming 
the Electronic Communications Privacy Act.” 
Topics discussed in Panel I included: (1) Civil 
Regulatory Authority/ United States v. Warshak; 
(2) Accessing Communications Held by 
Internet Service Providers; (3) Email Privacy 
Protections; (4) International Data Sharing; and 
(5) Criminal vs. Civil Cases. 
 
Chairman Chuck Grassley (R-IA) explained 
that the Electronic Communications Privacy 
Act (ECPA) was enacted to protect Americans’ 
private information and provide the 
government with a means to access electronic 
communications and related records in certain 
circumstances. He noted that dramatic 
technological changes have occurred since 
ECPA was passed and significantly more data 
is being stored. He stated the electronic 
communications industry is a significant driver 
of economic growth, but the technology they 
produce can be used by those seeking to do 
harm. He explained that the privacy and 
technology communities have criticized ECPA 
for failing to provide sufficient privacy 
safeguards for individuals’ stored electronic 
communications. He noted law enforcement 
officials have concerns with aspects of the 
current ECPA framework and that reforms to 
ECPA could unduly hamper their ability to 
investigate violations of the law. He said many 
state and local law enforcement officials are 
frustrated with the current timeliness and 
quality of responses from providers. He added 
that some officials have expressed concern that 
the voluntary nature of ECPA’s emergency 
exception can result in unacceptable delays in 
important cases. He asserted if Congress is 
considering changes to the legal standard under 

ECPA it should also be working to ensure that 
law enforcement has the necessary tools to 
address the “going dark” issue. He stated 
meaningful ECPA reform must balance privacy 
rights, public safety, and security.           
 
Ranking Member Patrick Leahy (D-VT) stated 
the privacy rules addressing electronic 
communications are outdated, explaining that 
the statute allows law enforcement officials to 
access the contents of an email without a 
warrant if the email is more than 180 days old. 
He noted he and Senator Mike Lee (R-UT) 
introduced the “Electronic Communications 
Privacy Act Amendments Act of 2015” (S.356), 
which has strong bipartisan support in the 
House and Senate. He explained that the 
United States Court of Appeals for the Sixth 
Circuit found that emails are protected by the 
Fourth Amendment regardless of age and S.356 
would codify this finding.   
 
U.S. Department of Justice Office of Legal 
Policy Principal Deputy Assistant Attorney 
General Elana Tyrangiel stated ECPA has 
always sought to ensure that the government 
can perform its civil and criminal enforcement 
missions, while safeguarding individual privacy. 
She noted that as new electronic technologies 
replace traditional forms of communication, 
government access to data has become more 
important to ensuring national security. She 
declared that ECPA is essential to tracking 
down criminals and plays an important role in 
various investigations. She noted ECPA also 
applies when the government acts as a civil 
regulator, or as a civil litigant, and called for 
ECPA reforms to account for the wide range 
of its applications. Tyrangiel observed that 
accounting for technological changes while 
maintaining privacy is a central challenge to 
EPCA reform efforts. She stated that privacy 
efforts have centered on requiring a search 
warrant to be obtained to compel disclosure of 
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stored email and similar stored content from a 
public service provider. She supported this 
approach provided Congress considers crafting 
exceptions in limited situations such as conduct 
that is unlawful but not a crime. She explained 
that in these situations investigators would be 
unable to get a warrant because they would not 
meet the standard for obtaining a warrant. She 
hypothesized that as more content is stored 
electronically, and as individuals try and shield 
this from investigators, the amount of 
information that is available to government 
litigators and regulators will increase. She 
declared ECPA reforms can take these issues 
into consideration while protecting individual 
privacy. She noted that any changes to ECPA 
should allow regulators to ask a court to 
compel disclosure of information from 
providers. She expressed concern with possible 
changes to government access to data stored 
abroad. 
 
U.S. Securities Exchange Commission (SEC) 
Division of Enforcement Director Andrew 
Ceresney declared he agrees with the goal of 
modernizing the ECPA, but that the ECPA 
Amendments Act in its current form it impedes 
the SEC’s ability to investigate financial fraud 
and other crimes. He said there are ways of 
updating the bill to create stronger privacy 
protections without frustrating legitimate law 
enforcement efforts. He testified that a strong 
enforcement program is the key to protecting 
investors. He added that electronic 
communications are a critical component of 
SEC investigations, and are mainly accessed via 
subpoena. Ceresney observed in some cases an 
individual might have deleted an email, 
damaged a piece of hardware with the desired 
information on it, or refused to respond to the 
subpoena. He stated in these cases, it is 
necessary to go to an internet service provider 
(ISP) to obtain this information. He stated the 
bill would require a criminal warrant to get 

emails or other electronic communication from 
ISPs. He observed that because the SEC is not 
a civil law enforcement agency, it, and similar 
agencies, would be unable to obtain a criminal 
warrant for electronic communications from an 
ISP. He suggested that a subpoenaed individual 
would be less likely to turn over materials 
knowing the SEC lacks the authority to get the 
material. Ceresney stated most of the crimes 
the SEC investigates are ones where illegal acts 
are described through email exchanges. He 
concluded technology has evolved and the law 
should evolve with it.  
 
Federal Trade Commission (FTC) Bureau of 
Consumer Protection Office of Technology, 
Research And Investigation Chief Counsel 
Daniel Salsburg announced his support for 
ECPA reform. He expressed concern for any 
proposal that would infringe on the ability to 
get certain information from ISPs. He 
specifically called attention to proposals that 
would require a warrant, which the FTC cannot 
obtain. Salsburg outlined three situations where 
a warrant for electronic communications 
should not be required: when investigators seek 
to access previously publicized commercialized 
products like an ad or spam; when a customer 
consents to the retrieval of an email he or she 
deleted; and when a target is compelled by the 
FTC to provide information and refuses or 
does not respond to the notice. He noted in the 
final situation, the FTC should be able to go to 
court to compel the individual to provide the 
information. 
 
Senate HELP Committee Health IT 
Hearing 
 
Key Points: 

 Committee Members focused on the lack of 
interoperability of health IT records and 
systems and the barrier this poses tor reaping 
the promise of health IT  

http://www.williamsandjensen.com/


Williams & Jensen – Washington Update September 18, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 24 of 27 

 
On September 16, the Senate Health, 
Education, Labor and Pensions Committee 
held a hearing entitled “Achieving the Promise 
of Health Information Technology: Improving 
Care Through Patient Access to Their 
Records.” Topics discussed included, but were 
not limited to: Access to Records; (2) 
Information Sharing; (3) Interoperability; (4) 
Barriers to Integration; (5) Care Coordination; 
(6) Usability; and (7) Research. Acting Chair 
Susan Collins (R-ME) explained that the next 
Senate HELP hearing on these issues is being 
planned for October 1.  
 
Acting Chair Susan Collins (R-ME) stated this 
hearing is the fifth in a series of hearings on 
health information technology (HIT). She 
noted problems with the Health Information 
Technology for Economic and Clinical Health 
(HITECH) Act, especially problems with HIT. 
She stated either systems are not talking or they 
are doing so in a way that is not helpful. She 
noted significant burdens with the “meaningful 
use” standards. She explained the Committee 
has developed a working group to discuss ways 
the government can improve health IT. She 
noted there remains a great deal of frustration 
with healthcare professionals, clinics, hospitals 
and patients.  Collins asked how electronic 
health records can be improved to better serve 
patients. She stated with HIT care can be 
strengthened and outcomes can be improved.  
She noted the Office of the National 
Coordinator for Health IT consumer survey 
found that only 28 percent of Americans were 
offered online access to online health records. 
Collins stated many patients are still filling out 
paper forms every time they visit the same 
doctor and information is being gathered in a 
“piecemeal fashion” from their providers. She 
stated for those with chronic conditions or 
those facing a sudden illness this can be 
particularly exhausting and have consequences 

for their care. She stated an interoperable 
patient centered system can alleviate these 
issues. She noted the system in Maine and a 
pilot project by HealthInfoNet. She noted the 
meaningful use requirements have led to 
fragmentation and patient frustration.  She 
stated to better serve patients, systems are 
needed that allow better communication and 
have better utilities. She stated at the same time 
the security and privacy of personal health 
information are top priorities.  
 
Acting Ranking Member Elizabeth Warren (D-
MA) stated this hearing is a part of an ongoing 
series on health IT.  She stated patients want 
access to their own health data and they should 
have an easy way to do that. She noted the 
nation has come a long way from paper charts, 
but there is still a long way to go for an 
interoperable patient information system. She 
stated in 1996 when the Health Insurance 
Portability and Accountability Act (HIPAA) 
was enacted certain privacy standards were set 
and it found that patients have a right to have 
access to their records. She noted the passage 
of the HITECH Act, which expanded on that. 
She noted many systems are now digital but the 
different systems do not “talk” to each other 
well. She noted the lack of interoperability 
increases costs and slows down treatments. She 
noted interoperability also reduces the 
likelihood of duplicated tests and services. 
Warren stated that interoperability works. She 
stated the federal electronic health record 
systems have gone part of the way and more 
work is needed. She stated a standard format 
for recording and sending test results is needed, 
a way to properly identify records, and a way to 
improve access to health information.  
 
MedStar Health National Center For Human 
Factors In Healthcare Scientific Director Raj 
Ratwani, PhD stated patients should have 
access to their own health records. He stated 
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the digitization of health information is 
important but the use of said records remains 
subpar. He stated in most cases patient portals 
have not been designed to support patient 
needs to they are underutilized by the public. 
Ratwani stated the application of user centered 
design utilizes the characteristics of those who 
use the systems to develop the system. He 
stated three critical factors have an impact 
namely, access, function, and information 
quality. He stated patients should be able to 
easily access all of their health records in one 
place. He stated the information and 
capabilities of the system must be useful for the 
patient. Ratwani suggested information should 
be accurate and displayed in a useable manner. 
He stated human factors design is not a new 
technology. He stated no technology enters the 
cockpit of an airplane before the usability is 
investigated. He recommended a refocus of 
vendor certification towards clear guidelines for 
usability, a review of barriers, and improvement 
of usability.  
 
Intel Corporation General Manager For Health 
And Life Sciences and Intel Fellow Eric 
Dishman stated as a patient advocate, 
sustainable health care cannot be achieved 
without patient engagement and interoperable 
health records.  He noted Intel is driving 
interoperability. He stated he was treated 
incorrectly for kidney cancer for years.  He 
noted the fight to gather his own health records 
and the resulting health impacts of those 
records not being known to his doctors.  He 
stated 92 percent of the drugs he was put on 
were never going to work for him but one 
treatment of chemotherapy eliminated the 
cancer.  Dishman stated the lack of 
interoperability of health records is holding 
back treatments. He stated companies are 
“hording” data to try and make money off of it.  
He stated clinicians should not have to be 
health IT experts in order to share information.  

He suggested interoperability can be better. He 
noted projects of Intel to increase 
interoperability and ways to share health 
information. He stated the standards of care 
can be improved to include patients and new 
tools can be developed to improve health IT.  
 
GAO on OMB IT Initiative  
 
Key Points: 

 The GAO found that few agencies followed 
through on the OMB’s direction to develop and 
implement reinvestment plans 

 
On September 16, the Government 
Accountability Office (GAO) released a report 
titled “Information Technology Reform: 
Billions of Dollars in Savings Have Been 
Realized, but Agencies Need to Complete 
Reinvestment Plans” (which is much too large 
to attach to an email) requested by Senate 
Homeland Security Committee Chairman Ron 
Johnson (R-WI), Ranking Member Tom Carper 
(D-DE), and House Oversight and 
Government Reform Committee Chairman 
Jason Chaffetz (R-UT). They asked the GAO 
to review the outcome of the Obama 
Administration’s requirement that agencies 
propose reductions of their information 
technology (IT) requests for FY 2014 of 10% 
that would be reinvested.  
 
The GAO noted that “[t]o further increase the 
efficiency of IT spending, in May 2012, Office 
of Management and Budget (OMB)  initiated a 
“cut and reinvest” effort that required agencies, 
as part of their fiscal year 2014 budget 
submission, to propose reductions in IT that 
represented 10 percent of their overall 
spending and to propose reinvestments of 
between 50 and 100 percent of the savings. “ 
The GAO stated that “[a]ccording to OMB’s 
guidance, reductions were to be in duplicative, 
underperforming, or lower-priority 
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investments, while reinvestments were to be in 
innovative solutions that would, among other 
things, produce a favorable return on 
investment within 18 months or demonstrably 
improve citizen services or administrative 
efficiencies.” 
 
The GAO noted that “[t]wenty-four of the 26 
federal agencies participating in the OMB’s IT 
reform initiatives reported achieving an 
estimated total of $3.6 billion dollars in cost 
savings and avoidances between fiscal years 
2011 and 2014.” The GAO noted that 
“[s]lightly more than half (or about $2.0 billion) 
of the savings and avoidances were from data 
center consolidation and optimization 
efforts…[and] [n]otably, of the $3.6 billion 
total, the Departments of Defense, Homeland 
Security, Treasury, and the Social Security 
Administration accounted for about $2.5 billion 
(or 69 percent).” 
 
The GAO stated that “[m]ost agencies did not 
fully meet OMB’s requirements to submit 
reinvestment plan information.” The GAO 
noted that “[o]f the 27 agencies required to 
submit reinvestment plans (including one-time 
and ongoing plans), 5 agencies had fully 
implemented OMB’s guidance, while the 
remaining 22 had only partially implemented 
it.” The GAO stated that “[f]or example, most 
agencies had not fully implemented OMB’s 
guidance for submitting one-time fiscal year 
2014 IT reduction and reinvestment plans as 
part of OMB’s “cut and reinvest” effort.” The 
GAO stated that “[a]s a result, agencies’ plans 
were substantially short of OMB’s overall fiscal 
year 2014 targets: $3.0 billion in proposed 
reductions and $2.1 billion in proposed 
reinvestments, compared to OMB’s targets of 
$7.6 billion in reductions and as much as $7.6 
billion in reinvestments.” The GAO said that 
“[a]gencies provided varied reasons for not 
meeting OMB’s requirements, such as that 

their components had not fully tracked and 
reported how their savings were to be 
reinvested.” The GAO cautioned that “[u]ntil 
agencies complete their ongoing reinvestment 
plans, they will be challenged to ensure that 
their considerable savings are being used in the 
most efficient and effective manner possible.” 
 
The GAO noted that “[f]our selected 
agencies—the Departments of Education, 
Interior, Labor, and the Social Security 
Administration—had documented key 
governance processes to guide the 
development of their fiscal year 2014 budget 
submission, which included proposed IT 
reinvestments of $350 million.”  The GAO 
remarked that “[h]owever, none of the four 
agencies had tracked the reinvestment 
performance results…[and] [t]he lack of 
performance tracking is also due to OMB not 
requiring agencies to document actual results. 
In addition, OMB has not defined targets for 
reinvestments beyond fiscal year 2014” The 
GAO noted that “[u]ntil OMB requires 
agencies to track actual reinvestment 
performance and defines targets, it will be 
limited in its ability to ensure that agencies are 
actually reinvesting funds as planned and may 
not be able to hold them accountable.” The 
GAO stated that “without improved tracking, 
selected agencies may lack assurance that their 
components are reinvesting in areas consistent 
with agency-wide goals.” 
 
The GAO stated that “[t]o better ensure that 
agencies’ IT savings are being reinvested in the 
most efficient and effective manner possible, 
we are making two recommendations to 
OMB…[and] [s]pecifically, we recommend that 
the Director of OMB direct the Federal CIO to  

 ensure that agencies complete their 
reinvestment plans, in accordance with 
established requirements, and maintain 
those plans on an ongoing basis; and  
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 require agencies to track actual 
reinvestment performance and define 
performance targets for agencies’ 
reinvestments, as done previously.” 

 
Upcoming Hearings and Events 
 
September 24 
Intelligence & Cybersecurity Issues: The 
Senate Select Committee on Intelligence will 
hold a hearing to discuss intelligence and 
cybersecurity issues. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Rebecca 
Konst, Alex Barcham, Luc Rogers, and Kevin Prior 
contributed to this section.  
 
This Week in Congress was written by Laura 
Simmons.  
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